In conclusion, I find that Northwestern's proffered
explanation for not rehiring Houser is more credible than   _
Houser's argument that it was based upon his protected activity
alone.  Therefore, complainant's case must be dismissed.

CONCLUSIONS OF LAW

1.  Northwestern at all times pertinent to this case was the
operator of a mine and subject to the provisions of the Federal
Mine Safety and Health Act of 1977.

2.  I have jurisdiction over the parties and subject matter
of the proceeding.

3.  Northwestern proved by a preponderance of the evidence
that Houser was not rehired for reasons of unsatisfactory job
performance.

4.  Houser failed to prove that discriminatory reasons alone
motivated Northwestern to not rehire him and that the reasons
given by Northwestern were unworthy of credence.

DECISION

Based upon the above findings of fact and conclusions of
law, IT IS ORDERED that this proceeding is DISMISSED..,

rative Law Judge
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